
On October 13, 2004, the Michigan Court of Appeals
printed its decision in the matter of Ousley, Personal
Representative of the Estate of White, Deceased v. Borgess
Medical Center et. al. (___Mich. App___(Docket No
248972, rel’d 8/13/04). In Ousley, the Michigan Court of
Appeals upheld the decision of the trial court that plaintiff ’s
medical malpractice death claim was time barred and that
the granting of summary disposition dismissing the case in
its entirety was appropriate. 

The underlying focus of this litigation was the death 
of plaintiff ’s mother as a result of alleged medical
mismanagement on May 11, 1997. Letters of authority
naming plaintiff as the personal representative of his
mother’s estate were issued on April 30, 2002. On May 
2, 2002, plaintiff issued a notice of intent to the involved
physicians and medical institution (see MCL 600.2912 b et
seq.). Plaintiff claimed that since a notice of intent was filed
and pending when the statute of limitations period expired,
the time period was tolled during the notice of intent phase.

In Ousley, the Michigan Court of Appeals rejected plaintiff ’s
argument. Generally, in a medical management dispute, a
personal representative is allowed to bring an action within
two years after letters of authority are issued as long as the
lawsuit is brought within three years after the general two
year period of limitations has ended (see MCL 600.5852).
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SECREST WARDLE NOTES:

Whenever a notice of intent or a complaint is 

filed in a medical management dispute in which 

a personal representative has been appointed, 

such as any case involving death or significant

incapacity, a potential dismissal of the action based

upon the applicable statute of limitations should

be considered. An analysis of whether a dispositive

motion is warranted requires ascertaining the 

date in which letters of authority were issued 

in conjunction with a determination of the date 

in which the medical care complained of arose

combined with an application of pertinent case 

law such as the Ousley, Waltz and Miller decisions.
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Applying the statute to the facts of this case, two years after the May 11, 1997 death that was the focus of this matter, would 
be May 11, 1999. The plaintiff was required to bring any such action three years following this date, or by May 11, 1999.
Plaintiff ’s complaint was not issued until October 14, 2002 and was, therefore, time barred. 

The Court cited Miller v. Mercy Memorial Hospital, 466 Mich. 196 (2002) in which the Michigan Supreme Court held that 
the extension of time provisions when a personal representative is appointed is not a statute of limitations per se. Likewise, the
Court relied and applied retroactively the Michigan Supreme Court decision in Waltz v. Wise, 469 Mich. 642 (2004). In Waltz,
the Court determined that the notice of intent provisions for medical malpractice actions do not toll the time period for filing
an action in cases when a personal representative is appointed.

These decisions should be scrutinized and applied by all hospitals, physicians, their insurers and counsel to determine whether a
motion for summary disposition can have a potentially high exposure medical malpractice claim dismissed outright based upon
the applicable statutes. 

contact us
Farmington Hills
30903 Northwestern Highway, P.O. Box 3040
Farmington Hills, MI  48333-3040
Tel: 248-851-9500   Fax: 248-851-2158    

Mt. Clemens
94 Macomb Place, Mt. Clemens, MI 48043-5651
Tel: 586-465-7180   Fax: 586-465-0673

Lansing
6639 Centurion Drive, Ste. 130, Lansing, MI 48917
Tel: 517-886-1224   Fax: 517-886-9284

Grand Rapids
1550 East Beltline, S.E., Ste. 305, Grand Rapids, MI 49506-4361
Tel: 616-285-0143   Fax: 616-285-0145

Champaign, IL
2919 Crossing Court, Ste. 11, Champaign, IL 61822-6183
Tel: 217-378-8002   Fax: 217-378-8003

www.secrestwardle.com

contributors
Professional Liability Practice Group Chair
Mark E. Morley

Medical Malpractice Practice Group Chair
Jeffrey H. Chilton

Nursing Homes / Assisted Living Practice Group Chair
Lisa Anstess

Editor
Carina Carlesimo

We welcome your questions and comments. 

Other materials
If you would like to be on the distribution list for Vital Signs, or for newsletters
pertaining to any of our other practice groups, please contact Secrest Wardle
Marketing at ccarlesimo@secrestwardle.com, or 248-539-2850.

Other newsletters include:

Benchmarks – Navigating the hazards of legal malpractice
Blueprints – Mapping legal solutions for the construction industry
Boundaries – A guide for property owners and insurers in a litigious society
Community Watch – Breaking developments in governmental litigation
Fair Use – Protecting ideas in a competitive world
In the Margin – Charting legal trends affecting businesses
Industry Line– Managing the hazards of environmental toxic and tort litigation
Landowners’ Alert – Defense strategies for property owners and managers
No-Fault Newsline – A road map for motor vehicle insurers and owners
On the Job – Tracking developments in employment law
On the Beat – Responding to litigation affecting law enforcement
State of the Art – Exploring the changing face of product liability 
Structures – A framework for defending architects and engineers

Copyright 2004 Secrest, Wardle, Lynch, Hampton, 
Truex and Morley, P.C.

This newsletter is published for the purpose of providing
information and does not constitute legal advice and should 
not be considered as such. This newsletter or any portion of 
this newsletter is not to be distributed or copied without the
express written consent of Secrest Wardle.
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