
On February 19, 2015, the Michigan Court of Appeals released an
unpublished per curiam opinion in the case of State Farm Mutual
Automobile Insurance Company v QBE Insurance Corporation et al.
(Docket Nos. 319709 and 319710).  This case concerned an
August 12, 2011, motor vehicle/motorcycle accident in the course
of a police pursuit.  The primary issue in this lawsuit was a priority
dispute between three insurance companies: State Farm Mutual
Automobile Insurance Company (State Farm), QBE Insurance
Corporation (QBE), and Michigan Municipal Risk Management
Authority (MMRMA).  Pursuant to MCL § 500.3114(5)(a),
"[t]he insurer of the owner or registrant of the motor vehicle
involved in the accident" would be first in priority for the
motorcycle operator's personal protection insurance (PIP)
benefits.  Of note, however, QBE sought a declaration that it was
entitled to a rescission of the policy on the grounds of fraud and
therefore not liable for PIP benefits.

At the time of the accident, Officer Anson was driving a Toyota
Prius and pursuing William Johnson who was driving a Pontiac
Grand Prix.  Johnson then ran a red light and collided with Martin Bongers and his motorcycle.  The Grand Prix was uninsured
but was titled and registered to Whitney Gray, Johnson's girlfriend.  QBE insured another vehicle allegedly owned by Gray,
State Farm insured Bongers' personal vehicle, and the Toyota Prius was insured with MMRMA. While State Farm and
MMRMA disputed whether the Toyota Prius was "involved" in the accident, QBE argued that the vehicle it insured, an
Oldsmobile Cutlass, was in fact not registered to Gray nor owned by her and it would not have issued the policy had it known
this information.  Accordingly, it sought rescission of the policy.

On QBE's motion for summary disposition, the trial court found that Gray owned the Oldsmobile and nonetheless no-fault
coverage could not be rescinded with regard to an innocent third-party.  QBE appealed to the Michigan Court of Appeals. On
appeal, QBE argued that in Titan Insurance Company v Hyten, 491 Mich 547 (2012), the Michigan Supreme Court abrogated
the "innocent third-party rule."  In rejecting this argument, this panel of the Court of Appeals relied upon pre-Hyten case law,
particularly Katinksy v Auto Club Insurance Association, 201 Mich App 167 (1993), for the proposition that an insurer is
estopped from asserting fraud and rescinding a contract as it applies to an innocent third-party.  In addition, the Court opined
that the Hyten holding had no bearing on the innocent third-party rule in the context of PIP benefits since the Michigan
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The debate as to whether the Michigan
Supreme Court's decision in Titan Insurance
Company v Hyten abrogated the innocent third-
party rule continues.  Although the Court of
Appeals unpublished opinion in State Farm was
that the Hyten holding has no bearing on the
innocent third-party rule in the context of PIP
benefits, more Court of Appeals panels have
held to the contrary and opined that Hyten does
apply to PIP claims.  At this time, however, a
published decision from either the Michigan
Court of Appeals or Michigan Supreme Court
is needed to conclusively resolve the issue.



Supreme Court held that the remedy is not available where prohibited by statute and Bongers' entitlement to PIP benefits was
statutory and not contractual.

The Court of Appeals in this case narrowly construed Hyten as only applying where an insurer reforms its policy to avoid
liability for amounts in excess of the statutory minimums with automobile negligence claims.  It shows the need for the
innocent third-party rule issue to be addressed by a published decision by either the Michigan Court of Appeals or Michigan
Supreme Court; as it stands, the unpublished decisions clash.  On September 23, 2014, the Michigan Court of Appeals released
an unpublished opinion in the matter of Frost v Progressive Michigan Insurance Company (Docket No. 316157) wherein Secrest
Wardle was successful in having the Michigan Court of Appeals determine that Hyten allowed an insurer to rescind a policy to
deny PIP benefits as it pertains to an innocent third-party.  See Secrest Wardle's No-Fault Newsline, “Death of ‘Innocent Third
Party’ Rule also Applies in PIP cases,” dated October 28, 2014.  Frost is pending on Application for Leave to Appeal to the
Michigan Supreme Court.

CONTACT US
Troy
2600 Troy Center Drive, P.O. Box 5025
Troy, MI  48007-5025
Tel: 248-851-9500   Fax: 248-538-1223    

Lansing
6639 Centurion Drive, Ste. 100, Lansing, MI 48917
Tel: 517-886-1224   Fax: 517-886-9284

Grand Rapids
2025 East Beltline SE, Ste. 600, Grand Rapids, MI 49546
Tel: 616-285-0143   Fax: 616-285-0145

www.secrestwardle.com

CONTRIBUTORS
Motor Vehicle Litigation Practice Group Chair
Terry S. Welch

Editor
Linda Willemsen

We welcome your questions and comments. 

OTHER MATERIALS
If you would like to be on the distribution list for No-Fault Newsline, or 
for newsletters pertaining to any of our other practice groups, please contact 
Secrest Wardle Marketing at swsubscriptions@secrestwardle.com or 248-539-2850.

Other newsletters include:

Benchmarks – Navigating the hazards of legal malpractice
Blueprints – Mapping legal solutions for the construction industry
Boundaries – A guide for property owners and insurers in a litigious society
Community Watch – Breaking developments in governmental litigation
Contingencies  – A guide for dealing with catastrophic property loss
Fair Use – Protecting ideas in a competitive world
In the Margin – Charting legal trends affecting businesses
Industry Line – Managing the hazards of environmental toxic tort litigation
Landowner’s Alert – Defense strategies for property owners and managers
On the Beat – Responding to litigation affecting law enforcement
On the Job – Tracking developments in employment law
Safeguards – Helping insurers protect their clients
Standards – A guide to avoiding risks for professionals
State of the Art – Exploring the changing face of product liability 
Structures – A framework for defending architects and engineers
Vital Signs – Diagnosing the changing state of medical malpractice and 

nursing home liability

Copyright 2015 Secrest, Wardle, Lynch, Hampton, 
Truex and Morley, P.C.

This newsletter is published for the purpose of providing
information and does not constitute legal advice and should 
not be considered as such. This newsletter or any portion of 
this newsletter is not to be distributed or copied without the
express written consent of Secrest Wardle.

CONTINUED...

S E C R E S T

SW
W A R D L E


