
The Michigan Court of Appeals issued a published
opinion on June 8, 2010 in the case of Henry Ford
Health Systems v Esurance Ins Co finding that the
trial court should have granted Henry Ford Health
System’s motion for summary disposition because
there was no evidence that Hamilton, the patient,
was using a motor vehicle that he had taken
unlawfully.  The Court of Appeals rendered this
opinion even though the jury found Hamilton was
using the Jeep at the time of the accident and that
he had unlawfully taken the vehicle without a
reasonable belief that he was entitled to use it.

The evidence showed that Hamilton’s girlfriend,
Profic, borrowed the Jeep from an acquaintance for
a small fee.  Profic knew the Jeep was stolen.  She
was not given a key to operate the Jeep, the ignition
cylinder had been removed and the driver’s side
door lock was missing.  Profic took possession of the
Jeep while it was running; she did not know how to
turn off or restart the Jeep without a key.  Upon
taking possession, Profic picked up Hamilton and
they drove around for three to five hours.  They
made several stops to visit friends where they would
leave the Jeep running and unattended.  Eventually,
they were involved in an accident with a utility pole
where Hamilton sustained severe and permanent
injuries.  He was treated by Henry Ford Health
System. 

Henry Ford Health System argued that Hamilton was not excluded from PIP benefits because there was no
evidence that he had taken the vehicle unlawfully.  It was already “taken” before he became a passenger.  Esurance
argued that Hamilton was excluded from PIP benefits, pursuant to MCL 500.3113(a), because he was using a
motor vehicle that he had taken unlawfully.  
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According to the Court of Appeals, MCL
500.3113(a) does not exclude PIP benefits from
people who were not involved in both the
unlawful taking and the unlawful use of the
motor vehicle.  The Court of Appeals disregarded
the jury finding that there was sufficient evidence
to conclude that the passenger in this case had
unlawfully taken and used the Jeep without a
reasonable belief that he was entitled to take and
use the Jeep.  Instead, the Court of Appeals
substituted its own interpretation of the facts and
found that Hamilton was only involved in the
“use” of the Jeep and not involved in the “taking”
of the Jeep.  

The Court of Appeals reasoned that it is up to the
Legislature, not the Court, to change the
statutory language of the MCL 500.3113(a) if it
meant to exclude all persons involved in the
unlawful use of motor vehicles.  It is likely that
this published opinion will be appealed to the
Michigan Supreme Court. 



The Court of Appeals engaged in the process of interpreting the construction of the statutory language of MCL
500.3113(a).  In addition to inquiring as to the lawfulness of the taking, the Court of Appeals found an additional
issue:  whether the person seeking coverage was the one who actually “took” or had been engaged in the “taking”
of the vehicle.

The Court of Appeals found that Hamilton did not engage or participate in any act whereby he took possession or
gained control of the Jeep.   “He never ‘took’ the Jeep from anyone or anyplace.”  There was no evidence that
Hamilton “had taken” the Jeep, let alone that he took it unlawfully.  Hamilton merely participated in the “use” of
the Jeep that had already been taken.  

The argument that Hamilton participated in the “on-going” taking of the Jeep was not persuasive to the Court of
Appeals because it circumvented the statutory language and was inconsistent with the words “had taken” which
implicates a completed act.  “There can be no reasonable dispute that Hamilton was ‘using’ or making use of the
Jeep as a passenger for purposes of transportation when the accident occurred, but, for the reasons stated above, he
was not involved in the taking of the vehicle.  Had the Legislature intended to preclude receipt of benefits by an
injured person under the circumstances presented here, it could simply have provided that PIP benefits are not
recoverable by a person who was using a motor vehicle ‘which he or she had taken or was using unlawfully.’”  The
words “had taken” and “had used” have different meanings.  To be excluded, the statute requires that a person both
take and use a vehicle.   

Because Hamilton “used,” but did not “take,” the Jeep, he was not excluded from receiving PIP benefits.  Therefore,
Henry Ford should have been granted summary disposition.  The case was reversed and remanded for entry of
judgment in favor of Henry Ford and Henry Ford was awarded taxable costs pursuant to MCR 7.219.
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