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The Mere Existence of a Dangerous Condition

Does Not Establish Notice

By Cleo N. Fekaris

In Millhister v Manzoni, unpublished decision of the Michigan
Court of Appeals, Plaindiff was running after her dog in a
veterinary clinic when she slipped on a damp floor. Plaintiff
sued the clinic and others based on premises liability.

Plaintiff came to the Defendants’ clinic for a follow-up
examination of her dog which had broken his leg. Once inside
the clinic, Plaindff’s dog ran away from her and towards the
waiting area. Plaindff was fearful that her dog would re-injure
himself because she had seen one of Defendants’ employees,
Schaffer, coming from the waiting area with a mop and bucket.

Plaintiff testified she was looking at the floor as she hurried after
the dog and did not observe that it was wet, slippery or damp.
As she neared the front desk, she slipped and fell. In fact, it was
not until after she fell that she noticed that the floor was wet.
Even then, she only noticed that the floor was wet by feeling
the dampness with her hand.

Defendants’ employee, Mayer, testified that although she did
not see Plaintiff fall, she went to the waiting area immediately
thereafter. Mayer did not see any standing water or debris on the
floor. Schaffer, who had mopped the floor, testified that the area
she had mopped was approximately four feet away from where
Plaindiff fell. She further testified that if there were any puddles

or standing water, she would have dried them immediately.

The trial court dismissed the case, and Plaintiff appealed. In
upholding the dismissal, the Court of Appeals first addressed
whether Defendants owed Plaintiff a duty. Generally, a possessor

of land owes a duty to an invitee (i.c., a business visitor) to exercise

reasonable care to protect the invitee from unreasonable risk
of harm caused by a dangerous condition on the land. Plaintiff

argued that the floor must have been a dangerous condition since

she fell. However, the Court held that this was insufficient to
survive a motion for summary disposition. The Court opined
that a dry floor, without more, is not a dangerous condition.

SECREST WARDLE NOTES:

Although Millhisler is an unpublished decision
and not binding on lower courts, it presents
another example of the application of the open
and obvious doctrine to everyday occurrences.
The Michigan Court of Appeals, once again,
has shown that it is not going to reward people
for failing to take care for their own safety,
especially with respect to readily observable

and avoidable conditions.

Millpisler also supports the position that a
plaintiff cannot establish notice of a supposedly
dangerous condition merely by establishing

its existence. Instead, a plaindiff is required to
come forth with evidence to establish that the
defendant had actual or constructive notice of

the condition.



CONTINUED...

The Court found that there was no evidence that the floor was wet.

Second, the Court addressed whether the condition was open and obvious. The test in deciding whether a condition is open and obvious is
whether an average user with ordinary intelligence would have been able to discover the danger and the risk presented on casual inspection.
The Court held that an average user would have discovered the danger and the risk presented by the floor in the waiting area, if any, upon
casual inspection. This was especially true in Millhisler, since Plaindff testified that she had seen someone returning from the waiting area
carrying a bucket and mop, and since she was concerned that her dog would fall and re-injure its leg.

Third, the Court addressed whether Defendants had notice of the condition. The Court found that Defendants did not have constructive
or actual notice of a hazardous condition in the waiting area. Plaintiff presented no evidence as to how long the dampness was present on
the floor before Plaindff fell or as to how the dampness came to exist on the floor.
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