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Supreme Court Overrules Kenny v. Kaatz Funeral Home!

By Mark Masters

The Michigan Supreme Court overruled the Court of Appeals’ formally
precedential decision in Kenny v. Kaatz Funeral Home, 264 Mich App 99
(2004). The Court of Appeals’ decision in Kenny was reported in the
October 15, 2004 issue of Boundaries. At that time, Secrest Wardle
predicted:

Kenny v. Kaarz Funeral Home, __ Mich App __ (2004)
hijacks dismissals in many cases where the open

and obvious defense would otherwise properly bar
the claim. If this case is approved for Supreme Court
review, it is anticipated that Judge Griffin’s dissent,
which highlights the analytical errors in the majority’s
opinion, will be followed by the Supreme Court.

Well, we told you so. The Michigan Supreme Court just issued a single
sentence opinion reversing the 2-to-1 decision of the Court of Appeals
“for the reasons stated in the dissenting opinion.”

In December of 2001, the 78-year old Plaintiff and four companions
drove to Defendant’s funeral home to attend a co-worker’s funeral. After
Plaindiff left the car, and while she was walking near the rear of the car in

the funeral home parking lot, she slipped and fell, fracturing her hip.

Plaindiff testified that she knew that the parking lot was covered with
snow, but did not know that there was “black ice” underneath the snow.
Plaintiff was adamant that the snow was not slippery, but the ice hidden
underneath the snow was. She was able to see the ice underneath the
snow after she fell and the snow was pushed aside. The trial court granted
Defendant’s motion for summary disposition based on the open and
obvious defense, noting that Plaintiff, “as a lifelong resident of Michigan,
should have been aware that ice frequently forms beneath snow during
snowy December nights.”

In reversing the trial court’s dismissal in a 2-to-1 published decision, the
Court of Appeals noted that snow and ice cases are governed by the open
and obvious defense, but not every patch of snow or ice is open and

obvious. The Court of Appeals held:

SECREST WARDLE NOTES:

We told you so. The Supreme Court overruled the
majority opinion of the Court of Appeals out-of-hand

in a single sentence opinion. This decision came very fast
in the appellate process (a mere eight months), and makes
Judge Griffin’s dissent in the Court of Appeals decision the

law on this issue.

This case again illustrates that careful consideration
must be given to the merits of each case, and whether
you are content with the rulings of a lower court which
are inconsistent with the state of the law or if you want

to pursue appeal.



CONTINUED...

“The question presented to us, as we see it, is whether it can be said, as a matter of law, that a reasonably prudent person with
ordinary intelligence would have been able to perceive and foresee the dangerous condition, i.e., black ice under a coating of snow,
upon casual inspection. We conclude that the answer is ‘no.” Rather, reasonable minds could differ regarding the open and obvious
nature of black ice under snow; therefore, the openness and obviousness of the danger must be determined by a jury.”

The Court of Appeals distinguished this case from its prior decision in joyce v. Rubin, 249 Mich 231 (2002). In Kenny, there was no testimony that
Plaintiff knew the lot was covered with ice before she walked from the car toward the funeral home. Plaintiff never told anyone that the lot was slippery,
nor had she slipped in the lot prior to the fall like the plaintiff in_joyce. There was also no evidence in this case that Plaintiff felt the presence of ice before
falling. The Court of Appeals further noted “considering that ‘black ice’ coated the area, it is questionable that the ice would be observable even without
the snow covering it.”

Further, the Court of Appeals held that even if the condition was open and obvious, there was still a question of fact for the jury regarding whether or not
the condition was unreasonably dangerous due to its unavoidability, thus rendering the open and obvious defense inoperative. The majority of the Court

of Appeals explained:

“Here, there was evidence that the parking space utilized by Plaintiff was the only remaining vacant spot in the entire lot

and that Plaindff was a passenger in the vehicle, not the driver with control over the automobile. Moreover, others fell in

the parking lot, which could lead reasonable minds to conclude that the parking lot remained unreasonably dangerous even
assuming the danger was open and obvious. Accordingly, should the jury determine that the danger or hazard was open and
obvious, an issue of fact would still need to be resolved by the jury in regard to whether special aspects existed such that the
danger remained unreasonably dangerous, with the jury taking into consideration all of the surrounding circumstances which
presented to Plaintiff that snowy December day.”

In his well-written dissenting opinion (which is now the law on this issue), Judge Griffin noted that the majority of the Court of Appeals impropetly focused
on Plaindiff ’s subjective knowledge of the condition, rather than “whether ‘an average user [an objective standard] with ordinary intelligence [would] have
been able to discover the danger and the risk presented on casual inspection.” Judge Griffin held “after witnessing three companions exit a vehicle into the
snow-covered parking lot on December 27 and seeing them holding on to the hood of the car to keep their balance, all reasonable Michigan winter residents
would conclude that the snow-covered parking lot was slippery.”

CONTACT US CONTRIBUTORS

Farmington Hills Premises Liability Practice Group Chair
30903 Northwestern Highway, PO. Box 3040 Mark E Masters

Farmington Hills, MI 48333-3040 Editor

Tel: 248-851-9500 Fax: 248-851-2158 Crdn Coilkesiins

Mt. Clemens We welcome your questions and comments.

94 Macomb Place, Mt. Clemens, MI 48043-5651

Tel: 586-465-7180 Fax: 586-465-0673 OTHER MATERIALS

Lansing If you would like to be on the distribution list for Boundaries, or for newsletters
6639 Centurion Drive, Ste. 130, Lansing, MI 48917 pertaining to any of our other practice groups, please contact Secrest Wardle
Tel: 517-886-1224 Fax: 517-886-9284 Marketing at ccarlesimo@secrestwardle.com, or 248-539-2850.

Grand Rapids )
1550 East Beltline, S.E., Ste. 305, Grand Rapids, MI 49506-4361 Other newsletters include:

Tel: 616-285-0143  Fax: 616-285-0145 Benchmarks — Navigating the hazards of legal malpractice

Blueprints — Mapping legal solutions for the construction industry

Community Watch — Breaking developments in governmental litigation

Contingencies — A guide for dealing with catastrophic property loss

Fair Use — Protecting ideas in a competitive world

In the Margin — Charting legal trends affecting businesses

www.secrestwardle.com Industry Line — Managing the hazards of environmental toxic tort litigation
Landowners’ Alert — Defense strategies for property owners and managers
No-Fault Newsline — A road map for motor vehicle insurers and owners

SECREST Copyright 20€ aills prilh, TREToaea, On the Beat — Responding to litigation affecting law enforcement

Truex and Morle

: On the Job — Tracking developments in employment law
This newsletter is published for the purpose of providing Safeguards — Helping insurers protect their clients
Hithpetitom andl ko Ot constitute [ega ac dl il State of the Art — Exploring the changing face of product liability

Structures — A framework for defending architects and engineers
WARDLE express fard Vital Signs — Diagnosing the changing state of medical malpractice and

nursing home liability

Champaign, IL
2919 Crossing Court, Ste. 11, Champaign, IL 61822-6183
Tel: 217-378-8002 Fax: 217-378-8003




