
In Garces v La Providencia, L.L.C., unpublished,
Plaintiff suffered injuries when he slipped and fell on
snow-covered ice in Defendant’s grocery store
parking lot.  The Court of Appeals upheld the trial
court’s decision to grant Defendant’s motion for
summary disposition, finding that the danger was
open and obvious as a matter of law and did not have
any special aspects.  

The Court found Plaintiff ’s claims that he was not
negligent (that he used care when parking in a spot
away from the visible ice, was wearing work boots,
and was watching where he was walking)
unpersuasive.  Instead, the Court focused on the
objective nature of the condition of the danger, not
on the subjective degree of care used by Plaintiff.  The
Court agreed with the trial court that the snow-
covered ice constituted an open and obvious danger.
Absent special circumstances, Michigan courts have
generally held that hazards presented by snow, snow-
covered ice, and observable ice are open and obvious
and do not impose a duty on the premises possessor
to warn of or remove the hazard.  

The Court next considered whether the snow-covered ice in Defendant’s parking lot was effectively unavoidable.
Michigan’s Supreme Court has held that an effectively unavoidable hazard must truly be, for all practical
purposes, one that a person is required to confront under the circumstances.  Plaintiff argued that the snow-covered
icy parking lot was unavoidable.  Plaintiff could have avoided the hazard by choosing to go to a different store
where the parking lot had been plowed, or by deciding to shop some other time.  Furthermore, Plaintiff failed to
allege or provide evidence that it was necessary to cross the visible patch of ice on which he fell in order to enter
Defendant’s store.  Essentially, the Court found that Plaintiff was not required or compelled to confront the
dangerous hazard.  
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HHooffffnneerr ccoonnffiirrmmss  tthhaatt  aa  ccoonnddiittiioonn  wwiillll  nnoott bbee  aa
ssppeecciiaall  aassppeecctt  iiff  ppllaaiinnttiiffff  ccaann  aavvooiidd  tthhee  ddaannggeerr
bbyy  ssiimmppllyy  nnoott  uussiinngg  tthhaatt  ppaarrttiiccuullaarr  bbuussiinneessss  aatt
tthhaatt  ppaarrttiiccuullaarr  ttiimmee..    UUnnppuubblliisshheedd  CCoouurrtt  ooff
AAppppeeaallss  ddeecciissiioonnss  hhaadd  bbeeeenn  iinn  ccoonnfflliicctt  oonn  tthhiiss
ppooiinntt;;  ssoommee  ooppiinniioonnss  hhaadd  rreeffuusseedd  ttoo  ddeeeemm  aa
ccoonnddiittiioonn  aavvooiiddaabbllee  iiff  ddooiinngg  ssoo  wwoouulldd  nneeggaattee
ppllaaiinnttiiffff’’ss  ppuurrppoossee  ffoorr  bbeeiinngg  oonn  tthhee  pprrooppeerrttyy..
TThhiiss  ttyyppee  ooff  rreeaassoonniinngg  iiss  rreejjeecctteedd  bbyy  HHooffffnneerr..  

LLuuggoo iiddeennttiiffiieedd  ttwwoo  iinnssttaanncceess  wwhheerree  ““ssppeecciiaall
aassppeeccttss””  ccoouulldd  nneeggaattee  aann  ooppeenn  aanndd  oobbvviioouuss
ddeeffeennssee::  wwhheenn  tthhee  ddaannggeerr  iiss  uunnrreeaassoonnaabbllyy
ddaannggeerroouuss  oorr  wwhheenn  tthhee  ddaannggeerr  iiss  eeffffeeccttiivveellyy
uunnaavvooiiddaabbllee..    HHooffffnneerr ccoonnffiirrmmss  tthhaatt  iinn  eeiitthheerr
cciirrccuummssttaannccee,,  tthhee  ccoonnddiittiioonn  mmuusstt  ““ggiivvee  rriissee  ttoo  aa
uunniiqquueellyy  hhiigghh  lliikkeelliihhoooodd  ooff  hhaarrmm  oorr  sseevveerriittyy  ooff
hhaarrmm  iiff  tthhee  rriisskk  iiss  nnoott  aavvooiiddeedd..””



Under the recent Supreme Court ruling in Hoffner v Lanctoe, 492 Mich 450 (2012), situations in which a person
has a choice whether to confront a hazard cannot truly be unavoidable.  The special aspects exception to the open
and obvious doctrine for hazards that are effectively unavoidable is a limited exception.  It is designed to avoid
application of the open and obvious doctrine when a person is subject to an unreasonable risk of harm.
Unavoidability is characterized by an inability to be avoided, an inescapable result, or the inevitability of a given
outcome.  Given the present facts, a general interest in grocery shopping simply does not require one to confront
a hazard and does not rise to the level of a special aspect characterized by its unreasonable risk of harm.     
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