
Attorneys representing businesses and their insurers have
become very familiar with the “Open and Obvious
Doctrine” of Lugo v Ameritech Corp, 464 Mich 512 (2001).
Lugo states that a property owner has a duty to protect
invitees from “an unreasonable risk of harm caused by a
dangerous condition on the land” but, the duty does not
“encompass removal of open and obvious dangers.”  Id.
Open and obvious dangers are those which an average
person with ordinary intelligence could reasonably be
expected to discover upon casual inspection.  Although
some form of this defense had existed under Michigan law
for decades, Lugo made the open and obviousness of a
hazard determinative of the defendant’s duty – an issue of
law decided by a judge – whereas it had previously related
to the plaintiff ’s contributory or comparative negligence –
something typically argued before a jury.  Lugo thereby
expanded the class of trip and fall cases that may be
dismissed via motion.

In residential tenant claims, plaintiffs frequently try to avoid
the open and obvious defense by arguing that the defendant
owed a statutory duty, often under the Landlord-Tenant
Act, MCL 554.139(1).  Such arguments are often premised
upon the Supreme Court’s statement in Allison v AEW
Capital Mgmt, 481 Mich. 419, 426 (2008) that “a
defendant cannot use the ‘open and obvious’ danger
doctrine to avoid liability when the defendant has a
statutory duty to maintain the premises….”  MCL
554.139(1) has limits; however, it is not an automatic end-
run around the open and obvious defense when the plaintiff
is a renter.  The Court of Appeals recently underscored the
limitation of § 139(1) in Flecther v Knollwood Village
Associates, released June 19, 2012, Case No. 304368.
Flecther was a premises liability suit against an apartment
complex that was successfully defended in both the trial
court and on appeal by Secrest Wardle.
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SSEECCRREESSTT  WWAARRDDLLEE  NNOOTTEESS::

TThhee  ffaacctt  tthhaatt  MMCCLL  555544..113399((11))((bb))  ddooeess  nnoott eexxtteenndd  ttoo
ccoommmmoonn  aarreeaass  iiss  ccrriittiiccaall  ((aanndd  mmaannyy  ttiimmeess  ddiissppoossiittiivvee))
iinn  tthheessee  ttyyppee  ooff  ccaasseess  bbeeccaauussee  §§  113399((11))((bb))  iimmppoosseess  aa
mmoorree  ssttrriinnggeenntt  dduuttyy  oonn  tthhee  llaannddlloorrdd  ––  aa  dduuttyy  ttoo
mmaaiinnttaaiinn  tthhee  pprreemmiisseess  iinn  ““rreeaassoonnaabbllee  rreeppaaiirr””  ––  iinn
ccoommppaarriissoonn  ttoo  §§  113399((11))((aa)),,  wwhhiicchh  mmeerreellyy  rreeqquuiirreess  tthhaatt
tthhee  pprreemmiisseess  bbee  ffiitt  ffoorr  iittss  iinntteennddeedd  ppuurrppoossee..  

PPllaaiinnttiiffffss’’  aattttoorrnneeyyss  hhaavvee  iinnccrreeaassiinnggllyy  ssoouugghhtt  ttoo  uuttiilliizzee
MMCCLL  555544..113399((11))  aass  aa  pplleeaaddiinngg  ddeevviiccee  ttoo  aavvooiidd  tthhee
OOppeenn  aanndd  OObbvviioouuss  DDooccttrriinnee..    FFlleettcchheerr  uunnddeerrssccoorreess
tthhaatt  §§  113399((11))  ddooeess  nnoott  nneecceessssaarriillyy  ssaavvee  ccllaaiimmss  tthhaatt  aarree
ootthheerrwwiissee  bbaarrrreedd  bbyy  tthhee  ooppeenn  aanndd  oobbvviioouuss  ddeeffeennssee..    

IItt  iiss  llooggiiccaall  tthhaatt  ccoonnddiittiioonnss  hheelldd  ttoo  bbee  ooppeenn  aanndd
oobbvviioouuss  aass  aa  mmaatttteerr  ooff  llaaww  ggeenneerraallllyy  wwiillll  nnoott  vviioollaattee  §§
113399((11))((aa)),,  ssiinnccee  aa  ffiinnddiinngg  tthhaatt  tthhee  OOppeenn  aanndd  OObbvviioouuss
DDooccttrriinnee  aapppplliieess  aallssoo  iimmpplliieess  tthhaatt  tthhee  ccoonnddiittiioonn
pprreesseennttss  nnoo  ssppeecciiaall  aassppeeccttss..    IInn  ootthheerr  wwoorrddss,,  iitt  iiss  nnoott
““uunnrreeaassoonnaabbllyy  ddaannggeerroouuss..””    IInn  AAlllliissoonn,,  ssuupprraa  aatt  442299--
443300  tthhee  SSuupprreemmee  CCoouurrtt  hheelldd  tthhaatt  aa  lleessssoorr  oonnllyy
bbrreeaacchheess  iittss  dduuttyy  uunnddeerr  §§  113399((11))((aa))  iinn  ““eexxiiggeenntt
cciirrccuummssttaanncceess..””    AA  ccoonnddiittiioonn  tthhaatt  iiss  nnoott  ““uunnrreeaassoonnaabbllyy
ddaannggeerroouuss””  pprroobbaabbllyy  ddooeess  nnoott  ccoonnssttiittuuttee  aann  eexxiiggeennccyy
eeiitthheerr..



In Fletcher, Plaintiff fractured her ankle when she unsuccessfully attempted to pivot while her right foot was in a depression in
a sidewalk.  The sidewalk was located within Defendant’s apartment complex, in which Plaintiff lived.  Photographs of the
sidewalk showed a dirt-covered depression, approximately half the width of the sidewalk at the base of a step. Plaintiff testified
that this alleged hazard was avoidable if one used the other side of the sidewalk and step.  Plaintiff sued her landlord under a
common law premises liability theory.  Perhaps anticipating the open and obvious defense, Plaintiff also claimed that her
landlord had violated “its statutory duties to maintain the premises and all common areas in a condition fit for their intended
use and to keep the premises in reasonable repair” under MCL 554.139(1)(a) and (b).  

The trial court granted Defendant’s motion for summary disposition, finding that the common law premises liability theory
failed because the sidewalk depression was open and obvious, and did not present any special aspects (Plaintiff did not appeal
from that holding).  The trial court also dismissed the statutory claim, holding as a matter of law that the sidewalk depression
was not a serious enough problem to render the sidewalk unfit for its intended purpose.

Plaintiff appealed from the dismissal of her Landlord-Tenant Act claim only.  The Court of Appeals affirmed the dismissal,
highlighting the limited reach of the statute as follows:

The lessor’s duty to repair as set forth in MCL 554.139(1)(b) does not extend to common areas [per Allison,
supra at 432-433].  Here, the allegedly defective condition involves a sidewalk.  A sidewalk is a common area.
…  Therefore, the statutory duty in MCL 554.139(1)(b) is inapplicable.

MCL 554.139(1)(a) applies to common areas, but it “does not require a lessor to maintain [the area] in an
ideal condition or in the most accessible condition possible[.]”  [Allison, supra at 430].  When reviewing a trial
court’s summary-disposition decision concerning a claim based on this statutory duty, this Court must
ascertain whether there could be reasonable differences of opinion regarding whether the [sidewalk] was fit for
its intended use of providing tenants with reasonable access under the circumstances presented at the time of
plaintiff ’s fall.  …  [T]he intended use of a sidewalk is walking on it….  The submitted photographs of the
sidewalk show a dirt-covered depression, approximately half the width of the sidewalk, at the base of a step.
Plaintiff ’s testimony indicates that the alleged hazard was avoidable if one used the other side of the sidewalk
and step.  Although the sidewalk was not in perfect condition, reasonable minds could not disagree that it was
fit for the use intended by the parties…. 

contact us
Troy
2600 Troy Center Drive, P.O. Box 5025
Troy, MI  48007-5025
Tel: 248-851-9500   Fax: 248-851-1223    

Mt. Clemens
94 Macomb Place, Mt. Clemens, MI 48043-5651
Tel: 586-465-7180   Fax: 586-465-0673

Lansing
6639 Centurion Drive, Ste. 130, Lansing, MI 48917
Tel: 517-886-1224   Fax: 517-886-9284

Grand Rapids
2025 East Beltline SE, Ste. 209, Grand Rapids, MI 49546
Tel: 616-285-0143   Fax: 616-285-0145

www.secrestwardle.com

contributors
Premises Liability Practice Group Chair
Mark F. Masters

Premises Liability Practice Group Co-Chair
Caroline Grech-Clapper

Editor
Bonny Craft

We welcome your questions and comments. 

Other materials
If you would like to be on the distribution list for Boundaries, or for newsletters
pertaining to any of our other practice groups, please contact Secrest Wardle 
Marketing at swsubscriptions@secrestwardle.com or 248-539-2850.

Other newsletters include:

Benchmarks – Navigating the hazards of legal malpractice
Blueprints – Mapping legal solutions for the construction industry
Community Watch – Breaking developments in governmental litigation
Contingencies – A guide for dealing with catastrophic property loss
Fair Use – Protecting ideas in a competitive world
In the Margin – Charting legal trends affecting businesses
Industry Line – Managing the hazards of environmental toxic tort litigation
LLaannddoowwnneerr’’ss  AAlleerrtt  – Defense strategies for property owners and managers
No-Fault Newsline – A road map for motor vehicle insurers and owners
On the Beat – Responding to litigation affecting law enforcement
On the Job – Tracking developments in employment law
Safeguards – Helping insurers protect their clients
SSttaannddaarrddss  – A guide to avoiding risks for professionals
State of the Art – Exploring the changing face of product liability 
Structures – A framework for defending architects and engineers
Vital Signs – Diagnosing the changing state of medical malpractice and nursing

home liability

Copyright 2012 Secrest, Wardle, Lynch, Hampton, 
Truex and Morley, P.C.

This newsletter is published for the purpose of providing
information and does not constitute legal advice and should 
not be considered as such. This newsletter or any portion of 
this newsletter is not to be distributed or copied without the
express written consent of Secrest Wardle.

continued...

S E C R E S T

SW
W A R D L E


