
No-fault carriers must always be on guard against fraudulent claims.  Moreover, because the existence of fraud is generally a question of fact,
claims involving fraud are far more likely to go to trial than ordinary no-
fault claims. Recently, in Carter v Liberty Mutual Group, unpublished
opinion per curiam of the Court of Appeals, rel’d 3/18/14 (Docket No.s
308359 & 308884), the Court of Appeals explored the type of evidence
that can support a no-fault carrier’s fraud defense, and the procedure for
presenting such defenses at trial.  

The plaintiff in Carter was driving on a freeway on June 30, 2008, when
his vehicle was suddenly rear-ended by another vehicle.  This caused the
plaintiff ’s vehicle to spin out of control and crash. The Plaintiff was not
at fault in the accident. He filed suit, claiming that he had sustained
injuries in the accident and that defendant, his no-fault insurance
provider, refused to pay PIP benefits to which he was entitled.  The
matter proceeded to trial, and the defendant requested that the jury be
given a fraud instruction concerning plaintiff ’s claim for benefits.  The
defendant also requested that a question concerning fraud be placed on
the jury verdict form.  The trial court denied both requests. The jury
ultimately returned a verdict in favor of plaintiff, and the trial court later
awarded the plaintiff attorneys’ fees as well.

The defendant appealed, claiming that the trial court committed
reversible error when it failed to provide the jury with a requested fraud
instruction, and failed to place a fraud question on the jury verdict form.
The Court of Appeals agreed, vacated the jury verdict in favor of the
plaintiff, and remanded for a new trial.

Specifically, the defendant offered multiple proposed fraud instructions to the trial.  This turned out to be critical, because the panel found
that two of the defendant’s proffered fraud instructions were not applicable.  However, the panel found that a third fraud instruction,
proposed by the defendant below, should have been given.  This instruction read:  “If you find that Plaintiff submitted a claim that is in
some respect so excessive as to have no reasonable foundation, you may find that Plaintiff submitted a fraudulent claim to Defendant.”
Carter, supra at *4.

The panel explained that the defendant had pled fraud and misrepresentation as affirmative defenses. If it were found that the plaintiff had
engaged in fraudulent conduct or made fraudulent statements relative to the loss, the defendant’s policy explicitly stated that coverage would
not be provided. At trial, the insurer presented the following evidence of fraud by the plaintiff which, in the panel’s view, warranted a fraud
instruction and/or question on the verdict form:  

The vast majority of plaintiff ’s claims consisted of claims for replacement services and attendant care services.
…[I]mmediately after his accident plaintiff obtained the services of a “case manager” to handle his insurance matters. [An
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Fraud is an affirmative defense, Carter, supra at *4, and as such,
should be asserted by the carrier in its first responsive pleading in
order to avoid waiver.  

Proper presentation of a fraud defense is critical because, in
addition to defeating the plaintiff ’s claim, MCL 500.3148(2) can
entitle an insurer to an award of attorney fees if the claim is
fraudulent or so excessive that it had no reasonable foundation.
This award may offset any claim for PIP benefits that are due or
will come due. 

Carter demonstrates that even when the insurer presents evidence
of the claimant’s fraud, the insurer’s efforts will be for naught if
the jury is not properly instructed. Jury instructions “should
include all the elements of the plaintiff's claims and should not
omit material issues, defenses, or theories if the evidence supports
them.” Carter, supra at *2. When the standard jury instructions
do not adequately address a topic, the trial court is obligated to
give additional instructions when requested by a party, if the
supplemental instructions are legally correct and are supported by
the evidence. Id.



investigator] testified that it was unusual to see a case manager in a fairly simple claim such as plaintiff ’s. …[C]ase
managers are typically involved only in cases where catastrophic injuries are involved and … case managers are typically
registered nurses or medical professionals who bill the no-fault insurer. The case manager used by plaintiff was a disbarred
attorney who … sent documents out under other attorney’s letterhead and would alternately use the title of paralegal or
case manager. He did not bill defendant.

…[D]efendant received forms listing replacement services and attendant care services that were allegedly performed for
plaintiff. In several instances … the adjuster was … receiving statements for services that had supposedly been rendered
when the dates listed for the services had not even yet occurred. One of the forms bore a notary that was post-dated as
well, and one of defendant’s disability slips was also post-dated.  And … the only doctor that had provided any disability
slips for plaintiff, even though he had been treating with several doctors, was [a] doctor that defendant had been
investigating for years.

…[P]laintiff testified that immediately after the accident, he was unable to work or drive and required help getting out
of bed, showering, dressing, and with all aspects of daily life. Plaintiff testified that a close family friend … performed
services for him every day from June 30, 2008, until sometime in May 2011 for approximately 8 to 9 hours per day.
[Plaintiff ] then testified that he was out of town on at least three week long trips during that time during which [this
friend] did not accompany him or provide services. …[P]laintiff submitted forms to defendant indicating that
replacement and attendant care services were performed by [this friend] … [during] those time periods when plaintiff was
out of town….

…[V]ideo surveillance was performed on plaintiff … [and] [o]n one date that services were allegedly performed, just four
months after the accident, [the aforementioned friend] did not appear at plaintiff ’s house. Despite the video evidence, an
affidavit attesting to the fact that [this friend] was there on that date was submitted…. Video evidence was also shown of
plaintiff driving himself to school, of putting a backpack on his back and walking to classes, of driving for over an hour,
and of him driving [the friend] around….  Carter, supra at *4-6.
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