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Supreme Court Disallows Excess Replacement Services
Claims in Third-Party Cases
By Thomas Economy

In Johnson v. Recca __ Mich __ (2012), the Michigan Supreme
Court was presented with the issue of whether damages for
“replacement services” are recoverable as excess economic damages
in a third party tort action under the Michigan No-Fault Act. The
Court held that because replacement services are not among the
categories listed in MCL 500.3135(3)(c), a plaintiff cannot
recover them as part of an excess economic damages claim.
In this case, Plaintiff was injured when she was struck by a motor
vehicle as she was walking through a gas station parking lot. She
filed a third party tort action against Defendant and sought
damages for replacement services pursuant to § 3135(3)(c). The
trial court found that Plaintiff could not recover damages for
replacement services under § 3135(3)(c). The Court of Appeals
reversed the trial court, finding that replacement services were
recoverable as part of the tort claim. Defendant appealed.

SECREST WARDLE NOTES:
Excess replacement service claims are dead.
The big picture: This case is another example of
the Michigan Supreme Court re-establishing a
textualist/strict constructionist approach to
statutory interpretation that had been relaxed in
recent years. However, this was another narrow 43 decision. The balance of the Court can easily tip
in the Fall 2012 elections.

The majority opinion by the Michigan Supreme Court began by laying out the framework for its holding by discussing the
various statutory sections at issue. The Court explained that, under the No-Fault Automobile Insurance Act, there are four
general categories of expenses and losses: survivor’s loss, allowable expenses, work loss, and replacement services. “Allowable
expenses,” and “replacement services” are defined as follows in MCL 500.3107(1):
(a) Allowable expenses consisting of all reasonable charges incurred for reasonably necessary products, services and
accommodations for an injured person’s care, recovery, or rehabilitation. Allowable expenses within personal protection
insurance coverage shall not include charges for a hospital room in excess of a reasonable and customary charge for
semiprivate accommodations except if the injured person requires special or intensive care, or for funeral and burial
expenses in the amount set forth in the policy which shall not be less than $1,750.00 or more than $5,000.00.
***
(c) [Replacement services] Expenses not exceeding $20.00 per day, reasonably incurred in obtaining ordinary and
necessary services in lieu of those that, if he or she had not been injured, an injured person would have performed
during the first 3 years after the date of the accident, not for income but for the benefit of himself or herself or of his
or her dependent.
Furthermore, although the No-Fault Act generally abolishes tort liability arising from the ownership, maintenance, or use of a
motor vehicle, the Court explained that MCL 500.3135 provides several exceptions to the general rule. One such exception is
set forth in MCL 500.3135(3), which provides in relevant part:

continued...

“Notwithstanding any other provision of law, tort liability arising from the ownership, maintenance, or use within this
state of a motor vehicle with respect to which the security required by [MCL 500.3101] was in effect is abolished except
as to:
***
(c) Damages for allowable expenses, work loss, and survivor’s loss as defined in [MCL 500.3107 to MCL 500.3110] in
excess of the daily, monthly, and 3-year limitations contained in those sections. The party liable for damages is entitled
to an exemption reducing his or her liability by the amount of taxes that would have been payable on account of income
the injured person would have received if he or she had not been injured.” [Emphasis added.]
The Court held that above language in § 3135(3)(c) clearly and unambiguously does not mention damages for “replacement
services.” Rather, only “[d]amages for allowable expenses, work loss, and survivor’s loss” are included in the listed economic
losses recoverable under § 3135(3)(c). Therefore, the Court held that in a third-party tort action, damages for replacement
services are not recoverable pursuant to § 3135(3)(c), and the Court of Appeals erred by holding otherwise.
The Johnson Court applied the general rule of statutory construction that courts must enforce clear and unambiguous statutory
provisions as written. Further, the Court cited the traditional legal maxim expressio unius est exclusion alterius, “the expression
of one thing suggests the exclusion of all others.” The Court rejected the Court of Appeals’ rationale that “replacement services”
constitute “merely one category of allowable expenses.” In this regard, the Court reasoned that because replacement services are
discussed in § 3107(1)(c) and allowable expenses are contained in § 3107(1)(a), they are separate and distinct categories of PIP
benefits under the statute.
The Court also rejected arguments that other sections of the No-Fault Act imply that replacement services should be included
among the listed economic losses in § 3135(3)(c), because there is nothing in those sections that suggest that replacement
services are a sub category of allowable expenses. Furthermore, the Court rejected public policy and legislative history
arguments put forth by Plaintiff for judicial restraint and separation of powers reasons.
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