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The “Distracted Customer” Exception to the Open and
Obvious Defense: The Debate Continues
By James P. Molloy

In Miller v Bass Pro Shop Outdoor World, an unpublished decision
of the Michigan Court of Appeals, Plaintiff was injured while
visiting the Bass Pro Shop Outdoor World in the Great Lakes
Crossing Mall. She tripped and fell over the base of a display sign
as she was “distracted” by another display of taxidermy mounts.
The Michigan Court of Appeals affirmed the trial court’s dismissal
based on the open and obvious defense.
Plaintiff and her husband had been shopping at Bass Pro Shop for
approximately an hour and a half on the day of the accident.
After making their selections, they proceeded along the main aisle
toward the front check-out area. On this particular day, there
were display tables and signs erected along the main aisle. As she
walked toward the check-out area, Plaintiff tripped and fell over
the base of a display sign consisting of a large advertising placard
secured to a heavy rectangular base. Plaintiff conceded that the
sign was open and obvious, but she alleged she did not see the
sign as she was “distracted” by another display of taxidermy
mounts.
On appeal, Plaintiff argued the distracting sign was a special aspect
that rendered the aisle unreasonably dangerous. Specifically, she
argued that there was a “distracted customer” exception to the
open and obvious doctrine. The Michigan Court of Appeals
disagreed in this case.
In general, a premises possessor owes a duty to an invitee to
exercise reasonable care to protect the invitee from an
unreasonable risk of harm caused by a dangerous condition on the
land. However, a premises possessor is not required to protect an
invitee from open and obvious dangers, unless the premises
possessor should anticipate the harm despite the obvious nature of
the condition. If there are “special aspects” that make even an
open and obvious risk unreasonably dangerous, the premises
possessor has a duty to undertake reasonable precautions to
protect invitees from that risk. Special aspects exist when a
danger, although open and obvious, is unavoidable or imposes a
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Although Miller is an unpublished decision and not
binding on lower courts or future panels of the Court of
Appeals, it presents another example of the application of
the open and obvious doctrine to every day occurrences.
Courts are placing more responsibility on people for their
own safety. In fact, the Miller Court noted that when one
considers the long debate over what constitutes open and
obvious conditions and the subtleties that the Supreme
Court defines as fitting within that rule, this case falls well
within that spectrum. The store display at issue was an
every day occurrence and the Miller Court made it clear
that it was not going to reward Plaintiff for failing to take
appropriate care for her own safety.
The Miller decision helps the defense of future claims
relying on the so-called “distracted customer” exception by
confirming that the sole exception to the open and
obvious doctrine is Lugo’s special aspects analysis.
Nevertheless, we expect further challenges by the plaintiff’s
bar in this regard since this decision is not precedential.

continued...
uniquely high likelihood of harm or severity of harm.
In this case, Plaintiff admitted that the sign was an open and obvious condition. The Court also inspected the sign at the appellate hearing
(which is very unusual) and found that it was similar to many signs found in retail stores. Furthermore, Plaintiff conceded that she would
have been able to see the sign and walk around it if she had been looking forward as she walked.
The Court of Appeals rejected Plaintiff’s contention that the “distraction” was a “special aspect” making the store’s aisle unreasonably
dangerous. Relying on Lugo v Ameritech Corp., 464 Mich 512 (2001), the Court indicated that store display signs were every day
occurrences which should ordinarily be observed by a reasonably prudent person. Plaintiff presented no evidence that the sign or aisle were
objectively dangerous. The Court concluded that the trial court properly determined that Plaintiff failed to establish a question of fact that
the condition in Defendant’s store was unreasonably dangerous despite its open and obvious condition (i.e., that there were no “special
aspects”).
The Court rejected Plaintiff’s position that a “distracted customer” exception to the open and obvious doctrine currently exists. As the
Michigan Supreme Court held in Lugo, the sole exception to the open and obvious doctrine is the special aspects analysis.
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