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Court Decides Chocolate Frosted Shoe Not a Shoo-in
Plaintiff Gets Just Desserts
By James Molloy

The mere existence of a dangerous condition on the
land is not enough to create notice.
In premises liability claims, a landowner may be liable
for an injury resulting from a dangerous condition on
the land either caused by its own active negligence or if
the condition was known or should have been known
to the landowner. However, a plaintiff cannot establish
notice of an allegedly dangerous condition merely by
establishing its existence. Direct or circumstantial
evidence of a landowner’s actual or constructive notice
of the dangerous condition is necessary to impose
liability on a landowner. This holds true whether or
not the landowner was actively negligent in creating the
allegedly dangerous condition.
In West v Auction Company of America, case no. 287702,
Mich App, 10/20/09, plaintiff went to a home to
attend an auction being conducted by the defendant.
She went into the kitchen where there were two
chocolate cakes with chocolate frosting on a table. She
then walked downstairs to the basement to view
auction items. Plaintiff claimed she slipped on
chocolate frosting on the stairs and fell. She knew that
chocolate frosting caused her to fall because she saw it
on her shoes. However, she did not know how long the
frosting had been on the stairs or who created this
allegedly dangerous condition.
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West is an unpublished decision and therefore,
not binding on lower courts. However,
unpublished opinions provide Appellate Court
insight into the notice doctrine and have
persuasive value. Plaintiffs must come forward
with either direct or circumstantial evidence of
a defendant’s actual or constructive notice of an
alleged hazardous condition. When plaintiffs
simply allege the existence of a dangerous
condition, then the factfinder is essentially
forced to engage in a guessing game as to the
who? what? when? and for how long? It appears
from this decision that this is exactly what the
West Court is seeking to avoid.

Plaintiff argued that proof of notice was unnecessary as defendant’s active negligence created the condition. The
Michigan Court of Appeals disagreed. The Court found that since there was no evidence that defendant, as opposed
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to some third party, created the dangerous condition, defendant was entitled to summary disposition.
Plaintiff also argued that her claim was one of ordinary negligence and, therefore, lack of notice is not a defense.
She further asserted that she was not required to provide evidence of an unreasonable risk of harm because that
evidence is only necessary in a premises liability setting. The Court again disagreed holding that the description of
negligence as involving an unreasonable risk of harm is not limited to actions based on conditions on land. The
description also applies to a defendant’s conduct. In this case, all reasonable persons would agree that the serving
of cake did not pose an unreasonable risk of harm.
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