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NAVIGATING THE HAZARDS OF LEGAL MALPRACTICE

Evidence of Successful Appeal Required in
Legal Malpractice Case
By Jeffery S. Matis

In the case of Tull v. State Appellate Defender
Office, the Michigan Court of Appeals clarified
the burden of proof that a plaintiff must establish
in order to prevail in a legal malpractice suit
involving an appeal of the underlying case.

SECREST WARDLE NOTES:

This case is relevant because it establishes
that, in order for a plaintiff to prevail in
a legal malpractice case, that arises out

In Tull, Defendant represented Plaintiff in the
appeal of Plaintiff’s felony murder conviction.
Plaintiff’s appeal was dismissed by the Michigan
Court of Appeals because it was not timely filed
by the Defendant. Plaintiff then sued Defendant
for legal malpractice and alleged that, but for the
negligence of the Defendant, in failing to timely
file an appeal, Plaintiff would have succeeded in
the appeal of the criminal conviction.

of an appeal, the plaintiff must present

The Michigan Court of Appeals affirmed the trial
court dismissal of Plaintiff’s case and held that, in
order for a Plaintiff to prevail in a legal malpractice
case arising out of an appeal, the Plaintiff must
establish that the appellate court: (1) would have
had jurisdiction to hear the appeal, (2) would have
granted review, when review is discretionary, and
(3) would have modified the trial court’s ruling.

admissible evidence plaintiff will rely

admissible evidence that establishes that
the appellate court would have heard
plaintiff ’s appeal, and plaintiff would
have been successful in the appeal.
If you have any legal malpractice cases
involving an underlying appeal, discovery
should be conducted to determine what
upon to establish that plaintiff would have
been successful in the appeal. Barring the
production of any such evidence, counsel
should file a motion to dismiss the
plaintiff ’s case.

continued...

Specifically, the Tull appeals court held that the Plaintiff's case was rightfully dismissed where the Plaintiff
failed to plead any facts or come forward with any admissible and competent evidence to establish that
Plaintiff would have prevailed on appeal in the underlying case. The fact that Plaintiff's complaint contained
conclusory assertions concerning Plaintiff's success on appeal was insufficient and did not meet Plaintiff's
burden of proof.
Finally, the Court of Appeals held that for a Plaintiff to meet his or her burden of proof and create a fact
question, concerning whether the Plaintiff would have prevailed on appeal in the underlying case, the
Plaintiff must rely on expert witness opinion testimony that the appeal would have been granted and
successfully resulted in a favorable decision for the Plaintiff.
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