Res Ipsa Loquitur May Apply in Medical Malpractice Cases When a Patient
is Unconscious, Even with Multiple Defendants
By: Lisa Sabon Anstess and Alexander L. Waldman

In a recent unpublished decision, the Court of Appeals
reviewed the trial court’s granting of defendant South
Oakland Anesthesia Associates’ motion for summary
disposition, which effectively dismissed plaintiff’s
medical malpractice claims against multiple defendants
for nerve damage he sustained during a lumbar
laminectomy procedure performed at William Beaumont
Hospital. Ultimately, the Court of Appeals overturned the
trial court’s holding. In Steven Burns v William Beaumont
Hospital & South Oakland Anesthesia Associates, et al
(docket no. 331347), a patient had presented to Beaumont
Hospital for a lumbar laminectomy, which was performed
without any reported issue. The patient was discharged
from the hospital the following day.
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The Court of Appeals was unwilling to
consider the defendants’ contention that
the dismissal of William Beaumont
Hospital would have res judicata effect
because it was the principal health
provider in this cause of action.
Additionally,
whether
the
anesthesiologist, who was responsible
for monitoring and positioning the
patient, was an agent of Beaumont
Hospital was a factual matter that was not
explored and, thus, not an issue raised at
the lower court level. Due to these issues
not being raised at the trial court level,
the Court of Appeals was unwilling to
consider it on appeal.

However, the day after being discharged, the patient began
to experience increased pain, weakness, and immobility;
he returned to the hospital and was found to have a cold
left upper extremity and passive range of motion. The
patient was admitted to the hospital, treated with pain
medication and injections, and was again discharged. Five days after the initial discharge from Beaumont
Hospital’s care, the patient began treating with another doctor. MRI images revealed tears in the patient’s
left shoulder, and neurological testing also revealed nerve damage to that area as well.
There was no dispute amongst the parties that the surgery itself was not the cause of the nerve injury
sustained by the patient. It was the patient’s theory that his injury occurred during a period of time in which
he was under anesthesia. The patient’s expert testified and opined that the injury occurred at some point
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during the surgical process, either when the patient was turned and positioned for surgery, from pressure or
positional abnormalities that were present during the actual procedure, or when the patient was turned at
the conclusion of the surgery – the expert, however, admitted that he could not identify the specific instance
in which the patient may have sustained his injuries during the surgical process. However, the expert did
testify that the patient’s left shoulder injury was of the kind that would not ordinarily occur without
someone’s negligence. During the anesthesiologist’s deposition, he admitted that he was responsible for
positioning and monitoring the patient during the course of the surgery.
In response to the defendants’ motion for summary disposition, the plaintiff contended that under a theory
of res ipsa loquitur, the defendants committed medical malpractice in treating the patient. The four elements
of a medical malpractice claim are: (1) the applicable standard of care, (2) breach of that standard, (3) injury,
and (4) proximate causation between the breach and the injury. Under the doctrine of res ipsa loquitur, it
is permissible for the plaintiff to present an “inference of negligence” based on circumstantial evidence to
the jury; under such a theory, the plaintiff would need to show that: (1) the event was of a kind that ordinarily
does not occur absent of someone’s negligence, (2) it was caused by an agency or instrumentality that was
within exclusive control of the defendants, (3) it was not caused by any voluntary act and/or contributed to
by the plaintiff, and (4) the evidence of the true explanation of the event was more accessible to the
defendant than it would be to the plaintiff. In sum, res ipsa loquitur cases rest on the theory that, but for the
negligence, the disputed result would not have ordinarily occurred.
The Court of Appeals determined that it was a question of fact for the jury to determine whether, under the
doctrine of res ipsa loquitur, the defendants committed medical malpractice. In its opinion, the Court of
Appeals determined that although plaintiff’s expert could not specifically identify the exact mechanism that
caused the injury, he did testify that the patient’s injury was of the kind that would not ordinarily occur
without someone’s negligent act – this testimony satisfied the first element under a theory of res ipsa
loquitur, which the defendants argued plaintiff could not prove in its motion for summary disposition.
Lastly, the Court of Appeals determined that the defendants’ contention that a theory of res ipsa loquitur
may not be used in medical malpractice cases was unfounded as the Supreme Court has not overruled or
modified caselaw to reflect such a finding. Therefore, the Court of Appeals held that the doctrine of res
ipsa loquitur may apply in a medical malpractice case wherein the patient is unconscious and is under the
care of a surgical team.
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